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IN THE SUPREME .COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 2544 OF 2010

Mahalchand Laloochand.Pvt. Ltd.

Versus

panchali Co-operative Housihg Society Ltd.

WITH
CIVIL APPEAL NO. 2545
CIVIL APPEAL NO. 2546
CIVIL APPEAL NO. 2547
CIVIL APPEAL NO. 2548
CIVIL APPEAL NO. 2449
CTVIL APPEAL NO. 2456
JUDGEMENT

R.M. Lodha, J.

OF
OF
OF
or
oF
OF

2010
2010
2010
2010
2010
2010

REPORTABLE

...Appellant

. . .Respondent

Of these seven appeals which arise from the judgment dated April 25, 2008

passed by the High Court of Judicature at Bombay (Appellate

1

at the instance of the original plaintiff and the other two

were not parties to the proceedings before the High Court

they are aggrieved by.thé

findings recorded by the High Court as they claim that these

findings are affecting tﬁeir rights.

The.facts:

2. Few important questions of law arise in this group of

Jurisdiction), five are
are by the parties, who

or the trial court bul

appeals. It will be convenient to formulate the questioné after

we set out the material facts and the contentions of the partiesl

The narration of brief facts from S.C.. Suit No. 1767 of 2004 will

"suffice for consideration of these appeals. Mahalchand
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Laloochand Private Limited is a Private Limited Company; As a
promoter, it developd few properties in Anand Nagar,-Dahisar
(East}, Mumbai and entered into agreements fof sale of flats
with flat purchasers. The flat purchésers are members of
Panchali COwoperative-Housing'Sdciety Ltd. (for short, “the
Sociéty'). The promoter fiied a sult before the Bombay City Civil
Court, Bombay for.perganent injuhction restraining tﬁe-Society
{(defendant) from encroaching upon, trespa%sing and/or in any
manner disturbing, obstfucting, interfering with its possession in
respect of 25 parking spaces in, the étilt.portion of‘theibuilding.
The promoter Sef up the case in the plaint that_under the
agreements for sale it has sold flats in its.building'and each fiat
purchaser has right in réspec£ of the flat sold to him and to no
oﬁher portion: It was averred in the plaint that each, flat
purchaser has executed.a declaration/undertaking in its favour
to the effect that stilt parking spaces/open parking-spaces
shown in the plan e%clusiyely belong to the promoter_and.that
the declarant has no objéctiéﬁ te the sale of such spaces by it,
The defendant (Society) traversed the claim and set up -the plea
that the-prqmoter has no right to sell or dispose of épacesfin the
stilt portion and that the ;ndertakings jivén by ﬁhe'flét
purchasers are’ not binding beinq.contrary to law and based on
such undertakings, the promoter has not acquired_anf fight to

sell stilt parking spaces. .
3. The parties let in evidenc (oral as well as

documentary) in support &f their respective'case;

4, On April 4, 2007, the Presiding Judge, City Civil
Court, Greater Bombay dismissed the suit with costs.

5. The promoter preferred first appeal before the High
Court which was dismissed on April 25, .2008.

6. For brevity, we . ' shall deséribg ‘Maharashtra

Ownership Flats (Regulation of the Promotion of Construqtion,
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Sale, Management and Traﬁgferi Act, 1963 as. "MOFA',
Maharashtra Owﬁership Flats {Regulations of the Promotion of
Cénstruction, Etc.5 Rules, 1964 as "1964 Rules', Development
Control Regulations for Greater Bombay, 1991 as "DCRE; |
Maharashtra Apartmeﬁt_Ownershiﬁ,Act, 19270 as "MAOA', The
Maharashtra Regional - and Towﬂ:Planniné Act, 1966 as

"MRTP Act' and Transfer of Property Act as "T.P. Act®.
The summary of findings recording by the High Court:

7. Whileé dismissing the éppeal, the High Court .
recorded the following findings :

- The carpet area of any of the 56 flats/tenements
in Panchali building is not less than 35 sq. mtrs.

* The parking space either enclosed or unenclosed,
covered or open cannot be a “building'

- It is compulsory requirement to provide for
parking spaces under DCR.
It is obligatory on the part of the promoter to
follow the DCR. The agreement signed under
MOFA between the developer and the flat
purchaser must be ip conformity with the model
form of agreement (Form V) prescribed by the
State Government..

+ The model agreement does not contemplate the
flat purchasers to separately purchase the stilt
parklng spaces. :

The rights arising from the agreement . signed

under the MOFA between the promoter and the

flat purchasers cannot be diluted by any contract
- or an undertaking to the contrary. The

undertakings contrary to DCR will not be blndlng

either on the flat purchasers or the Society.

- The stilt parklng space ig a common parklng_area

. available and the developer 'is cbliged to provide
the same under the DCR when the carpet area of
the flat is 350 sq. meters It is not an additional’
premises/area that he is authorized to sell either
to flat purchaser or any outsider. It is part and
parcel of the Society building and it cannot be -a
separate premises avallable for sale, A5 socon as
the Corporation issues the occupation certificate
and the Society is registered, the building as well
as the stilt parkimng spaces, open spaces and all
common amenities become the property of the
Society.

3



.

The stilt parking spaces cannot be put on sale by
the developer as he ceases to have any title on
the same as soon as the occupation certificate is-

-issued by the Corporation and it becomes the
property of the society on its registration.
- The stilt parking spaces cannot be termed as .
“open/covered garages' and Clause 2 of the
Model Agreement—-Form V provides for sale of
covered/open garage in addition to the flat/shop.

It is immaterial if the purchase agreement does
not include stilt car parking spaces in the common
area of amenities. The stilt car parking spaces is
part of the common amenities and it cannot be
treated to be a separate premises/garage which
could be sold by the developer to any of the
members of the society or an putsider. ’

- Under MOFA, the developer's right is restricted to
the extent of disposal of flats, shops and/or
garages, which means that any premises which is
included in the Flat Space Index (FS5I} can be sold
by the developer/promoter. The stilt parking
space is not included in the FSI nor it is |
assessable for the Corporation taxes.

The submissions:

8. Mr. Tanmaya Mehta, learned counsel appearing for
the promoter——Nahalchand Laloochand Priﬁate Limited
({appellant) contendedfthat: -the stilt parking Spéce being

‘garage', as an independent unit is covered by the definition of
“flat! in Section 2(a-1) of MOFA; Section 2{(a-1) creates an

artificial definition of “flat’

&

and since in common parlance a

garage would not .be considered as a flat, the législature'

clarified and explained that the term ;flét‘ means. ..... and.
‘includés a garage'; as long aé premises are covered from the
roof or Wﬁich have a covered roof and used fo; the parking of
vehicles, that would quaiify'as “garage' aﬁd sincé-étilt'parking
spaces are covered parking spaces and form part of the . |
building, they fall Within the definition of a ‘garage'; even if-stilt
parking spaces do not fail within the definition of "flat', they aré

o

.nevertheleas sellablée as independent units since right to sell

4 .



such spaces flows from’éhe bundle of rights azsociated with
ownership of the propertyjénd Sections 10 and 11 of MOFn' 

réad with Rule 9 of 1964 Rnles are not exhanstive'of ghe rights_
retained by the promoter upon exeeution of convevance.
Moreover, if stilt parking spaces are treated es.;conmon.areas'
then the proportionate price for the same woutd have to be pald
by each flat purchaser, 1rrespect1ve of whether he requlres the
parklng space or not and there may be 51tuatlons where the
number of parking spaces will not be equal to the number of
flats and, thus, a person who has-paid proportionate price fen

the common parking space may'find himself without parking

.

space, even though he has paid for.the same. nastly, the

learned counsel submitted that in any event the promoten
undertakes that the parking snaces shall.be sold only to’

persons purchasing flets within the'subject layout, i;e. the
purchasers of flats’in the seven buildinés which form part of the -
1ayout.and exist in closé proximiﬁy.

9. . Mr. Pravin K. Samdani, learned senior counsel fer'
one of the appellants v:Lz, Maharashtra Chamber. of Housiné
Industry adopted a little eiffefent'line_of'argument. He

contended that tne'pfovisions of MOFA permit ' a promoter to
sell-garage/open/covered cer panking space aleng with the flat.
His submission is that MOFA does non~define'the word ‘garage'

and that word has to be'understood and interpreted'in

accordance with the plaln grammatlcal meaning. and not nlth
reference to DCR which have been- framed under MRTP Act

hav1ng different leglslatlve 0b3ect As to whether ‘the stilt parking
spaces are ‘common areas', Mr. Pravin K.-Samdanl‘ S would
submit - that MOFA does not list out the cemmon areas' and ’

‘limited common areas"while MAOA does define these térms



and parking spaces thereﬁnder ére ‘commoﬁ areas and

facilities‘ uniess.otherwise provided_in the declafatgon.by the-
owner of the property. Under MOFA, it is for the promoter and
under MAOAR, the declarant'haé to-prescribe.at the outset the
‘common areas’ anﬂ ~limited common areas’,_ﬁe:referred to
Sections 3(2) (h), 4(1)(a)(v), 10 and 11 of the MOFA and
;ubmitted that the prdmoter must at the outset indicate the
nature of organization {condominium or society or_CQmpany)

that would be formed at the time of sale of flats and on
formation of such orqanizétion, tﬁe promoter jQiHS such
organization with a right and p;wer to dispbsé of remaining'flats
that would include the reﬁaining unsold oper/covered parking
space/garage and the oréanization is transferred ﬁnsold
open/covered parking spaces only if all the flats have been sold
b& the promoter. Leafned'sénioi counsel wouid submitréhat it is |
wholly irrélevant whether sﬁilt/pddium/basemgnt/cove;éd'car

pérk attracts FSI'Or not:but” _ thé'only relevant criterion ~is
whether thé prombter has'listéa it aé a pért of common area or

not and if he has not;done 50 then it is sellabie. Ifihe.has listed

it, then every flat pufghéser_is propéftionately reQﬁired to
contribute for the same;

10. ~ Im thé apéeal filed by oné Chirag M. Vora, Mr..Sunil
Gﬁpta, learned senior counsel-appearéd.‘He arguéd that MOFA_'

was enacted and enforch ;n;the_year.1963 as.a_regulatory-

piece of legislation and.barriﬁg thé'few aspects ‘in respect of
which MOFA mages specific inféads into the;rights of’the.'
promoter iﬁ the matter of'construcf;on, séle,.management_and
transfer of flats, all other aspects of the-riéht of the promoter
who enters into coﬁ%ract_with the f£lat pupqhééer.remain
unaffected and undisturbéd._His submissioﬁ'is that MOFA_giQeS

a wide meaning to the word_‘flatF sd that buildings of all

b



permutations and combinatiohs maj be.covered.wifhin the

scope of that Act and keéping in mind both the plain langgage

of Section é(a—l) as woll as the objoct of that Act,.widest
meaning to the word “flat' deserves to be given so that the plain
language is satisfied and aléo the object .of the Act is better
subserved. He adoptéo the line of interprétation'but forth by Mr.
_Tanmaya Mehta that ‘garago' includes covered parking épaces

and even open parkinggspacos and is a " flat! in iEseLf.under
Section 2(a-1}. Relying ﬁpon Earnett & ‘Block v. National

Parcels Insurance Company Ltd.l, learned senior counoel
submitfed.that tﬂe miﬁimum,reQuiroment of'gafage is-tﬁét there
should be roof (even 1if thére are no walls) ahd for £he purpocse

of MOFA, not only a cOverod parking-space 1ike:é stilt parking
space but also an.open paFkinq épace is tantamount to.

“garage'. According to learneo senior counsel the word “garage'

io not to be read simply as another kind oﬁ'user:as Contrasted
with residence, office; showroomﬁor shop of.godown or iodustry

or business rather it has to bo'reod in contrast and juxtaposed
against the expression-‘éef of premises'; it is the alternative to
tho “set of premisésf-and‘not‘merely:to_the'differenp users of the
seﬁ of premises mentioned in.Section 2 (a-1). Mr. Sunil Gupta,
learned senior counsel would submit'that each otilt parking

space as well as'each ooen'parking sbace'is a "flat* in.itself de
hors the other accommodations aﬁounting to. “flat' under

Section Z(a—lf of MOFA. In support of his érgument; he.relied

upon a decision of thio.Court-in the case of_Municipal.n

1 : S
[1942] 1 All E.R. 221

Corporation of Gréater-Bombay & Ors. v. Indian 0il Corporation
Ltd.2. In the altennative,:he'submitted-that if'the stilt parking
space or open parking space is not held to be a 'flat' under

Section 2 _ _ (a—l),'still that spacefarea cannot be treated as part

7



of “common areas and fae}lities‘. ' .' Fiistly; he submitted that
COMMOTN areae and facilities do not inelude garége/parking

spaces and suce parking spaees remain unéoverned by MOFA.

Sections 3 and 4 of MOFA concern with matters pertalnlng to
‘common areas and fa0111t1es' but MOFA does not deflne the

meaning of ~common areas and facilities'. Section 3{2)(m)(iii}
leaves it to the prombter'fo discldse.to his flat purchaser the

nature, extent and destription of -the eommon-areas'and

facilities, Section 4, by mentioning a prescribed form ef

agreement, rather opened the possibilities for the promoter to

:continue to exercise his.traditioﬁei and pre-Act right to dispose

of such parking spaces according.to his choice. The |
stilt/covered/open parking spaees‘do not figure as part of the

COommon areas and faciliéies in eny prejéct and remain within

the contractual, legal ane fundamenﬁal rights'of the proﬁoter_to

2, . : . ' .
1991 Suppl. (2) SCC 18 ' '

dispoee of the same-in the manner in which he proposes and

ﬁis customers accept. Section 16 of MOFA dees.not override

this right of a promoteru. _Secondly, learned senior counsel
ﬁould submit that the.ﬁrovieions of MOFA‘must'not be'made'to
depend on the prov151ons of some other enactment jusf

because the subject maLter of the’ two leglslatlons ‘appears to be
the same. In this regard, he referred to Maxwell Interpretation of
Statutes, 12th Edition, pages 69 to 70 and G.P. Sjngh on
Principles of Statutory Interpretat:ons, Bth edltlon, pages 150 to
160. He, thus, submitted ‘that for the purposes of unde;standlng
the meaning of ‘flet' under Se'etion 2(a—-‘1) _df MO.FA; the
provisions of MAOA may be leoked at but there would be no
justification in ungerstanding ‘the eXpre531on, flat' deflned in
MOFA with reference to.MBTP_Act,_DCR, rules related to FSI

and the provisions concerning property'taxfin the Bombay

8



Municipal Corporation Act.’
11. On the other hand, ‘Mr. Neeraj Kumar Jain, leatned
senior counsel and Mr. Umesh Shetty, learned counsel for the

Societies stoutly supported'the'view of the High Court.

The issues:

12, in view of the contentions Qutiined aboﬁe; the
questions that arise for coﬁSideration are : (i) whether.stend
elone “garage' or in other words “garage' as an.independent unit
by itself is a “flat' within the meaning of Section 2(a-1) of
MOFA; (ii) whether stilt parking_space/open ﬁarkihg speée_of a
building reeulated by MOFA ie a “garage'; (iii) If the_answer to
aforesaid questions is in the negative, whether stilt pafking
space/open parklng space 1n such building is part of “common
areas and fac1llt1es“ and (iv} what are the: rights of the promoter
vis—a-vis society (of flat purchasers) in respect of open parking
space/s / stilt parking space/s. .

13. All_thee questions have to be considefed in the
light of statutory provisions. At this stage we notice some of the

provisions of MOFA. As regards other statutory provisions, we

shall refer to them wherevef neeessaryn
Relevant provisions of MOFA:
14. The definition of ‘flat® in Section 2(a-1) is most vital

and during course of arguments it has been rvightly said that

meaning of the word “flat® is the actual fulcrum of MOFA.
Section 2{a-1) reads thus:

"s.2{a~L}).- "Flat" means a separate and self-contained
set of premises used or intended to be used for.
residence, or office, show-room or shop or ‘godown or

for carrylng on ahy 1ndustry or business (and includes a
garage), the premises forming part of a bulldlng and
includes an apartment,

Explanation.--Notwithstanding that provision is made

for sanitary, washing, bathing or other conveniences as
common £o two or more sets of premises, the premises
shall be deemed te be separate and self-contained.®

9



15. "Promoter' is defined in Section 2(c¢) as under

"S.2(c).— “Promoter’ means a person and includes a
partnership firm or & body or association of persons,
whether registered or not who constructs or causes to

be constructed a block or building of flats, or apartments
for the purpose of selling some or all of them to other
persons, or to a company, co-operative society or other
association of persons, and includes his assigriees; and
where the person who builds and the person who sells

are different persons, the term includes boeth;" -

16. The gené:al liabilities of the promoter are set out in

Section 3. To the extent it is relevant to the present case it

reads thus :

"S.3.- (1) Notwithstanding anything in any other law,

a promoter .who intends to cdénstruct or constructs a

block or building of flats, 'all or some of which are to be
taken or are taken on ownership basis, shall in all
transactions with perscns intending to take or taking

one or more of such flats, be‘liable to give or produce,’
or cause to be given or produced, the information and
the documents hereinafter in this . section mentioned.

(2) A promoter, who constructs or intends to
construct such block or building of flats, shall--

{a) make full and true disclosure of the nature
of his title to the land on which the flats are constructed,
or are to be constructed; such title to the land as
aforesaid having been duly certified by an Attorney-at-
law, or by an Advocate of not less than three years
standing, and having been duly entered in the Property
‘card or extract of Village Forms VI or VII and XIIL or any
other relevant. revenue record; '

_ (b make'fuli and true disclosure of éll
encumbrances on such land, including any right, title,
interest or claim of ahy party in or over such land;

(c). to (h) = .....

(i} not allow pérsons to enter into possession
until a completion certificate where such certificate is
required to be given under any law, is duly given by the:
local authority (and no person shall take possession of a
flat until such completion -certificate has been duly given
by the local authority); . -

(3) to (1) N
{m} when the flats are advertised for sale;
disclose inter alia - in the advertisement the following

particulars, namely :- - .

(i) the extent of the carpet area of the
T o 10



fiat including the area of the balconies which.
should be shown separately;

(ii) the price of the flat including the
proportionate price.of the common areas and

facilities which should be shown separately, to be
paid by the purchaser of flat; and the intervals at
which the instalments thereof may'be paid;

{(iii) the nature, extent and descrlptlon of
the common areas and fac1llt1es,

(iv) the nature, extent and description of
limited common areas and facilities, if any.

{n}) sell flat on the basis of the carpet area only:

Provided that, the promoter. may’ separately
charge for the common areas -and fa0111t1es in proportion
‘to the carpet area of the flat".

Explanation.--For the purposeé of this clause, the
carpet area of the flat shall include the area of the
balcony of such flat."

17. Sectioh 4 of'MOFA mandates that promoter before
accepting advance payment or dep051L shall enter into an
agreement w1th the prospectlve flat purchaser and such

agreement shall be registered. 1t provides as followa;

ng.4.- (1) Notwithstanding anything contained in any
other law, a promoter who intends to construct or
constructs a block or building of flats all or some of
which are to be -taken or are taken on ownershlp basis,
shall, before, he accepts any sum of morey as advance
payment or dep051t which shall not be more than 20 per
cent of the sale price enter into a written agreement for
sale with each of such persons who are to take or have
taken such flats, and the agreement shall be registered
under the Reglstratlon Act, l1908" and such agreemenL
shall be 1n the prescribed formo

_ {1A) The agreement to bhe preScribed.under_sub—
section (1) shall contain inter alia the particulars as’;
specified in clause (a); and to such- agreement there-
shall be attached the copies of the documents specified -
1n clause (b)--. ‘ ‘ ' _—

(a): particulars-- .

_ (1) if the ‘building is to be constructed,
the liability .of the promeoter to construct it
according to the plans and specifications

approved by the local authority where such
approval 1is requlred under any law for the time



being in force;
(ii) to (v) | .....

{vi) the nature, extent and descriptioh of
limited common areas and facilities;

(vii) the nature, extent and description of.
limited common areas and facilities, if any;

{viii} percentage of undivided interest in
the common areas and facilities appertaining to
the flat agreed to be sold;

{(ix) statement of - the use for which the
flat is intended and restriction on its.use, if any:

(%) percentage of undivided interests in
the limited common areas and facilities, if any,
appertaining to the flat agreed to be sold;

(b) .. "

Section 10 casts duty upon the promoter to take
steps for formation of co-operative society or company, as the

case may be. The said provision.reads as follows

"3,10.- (1) As soon as a minimum number of persons
required to form a Co~operative society or a company
have taken flats, the promoter shall within the
prescribed period submit an applicatisn to the Registrar
for registration of the organization of persons who take
the flats as a co-operative socdiety or, as the :case may
be, as a company; and the promoter shall join; in .
respect of the flats which have not been taken, in such
application for membership of a co-operative society or
as the case may be, of a company. Nothing in this
section shall affect the right of the promoter to. dispose
of the remaining flats in accordance with the pr0v151ons
of thlS Act

Provided that, if the promoter fails within the
prescribed period to submit an application to the
Registrar for registration of society in the manner
provided in the Maharashtra Co-operative Societies Act,
1960, the Competent Authdrity may, upon receiving an
application from the persons who have taken flats from
the said promoter, direct the District Deputy Registrar,
Beputy Registrar or, as the case may be, A551stant
Registrar concerned, to reglster the soc1ety

Prov1ded further that, no such dlrectlon to
register any society under the preceding proviso Shall
be glven to the District . Deputy Reglstrar, Deputy
Registrar or, as the case may be, Assistant Registrar,
by the Competent Authority without first verifying
authenticity of the appllcants‘ request and glVlng the
concerned promoter a reasonable opportunity of ‘being
heard." .

12



19, There is aleo obligatiOn cast upon prcmoter to

execute the documents cf'title and convey to the co_operative

society or .the company’ or . an asscciation of flat
perchasers/apartment owners, right, title and interest in the iand

and building by virtue of Section 11 which reads thus:

*S.1li.- (1} A promoter shall take all necessary steps to
- complete his title and convey to the organization of
persons, who take flats, which is registered either as a
co-operative soclety or as a company as aforesaid, or to
an association of flat takers or apartment owners his
right, title and interest in the land and building, and
execute all relevant documents therefore in accordance
with the agreement executed under section 4 and if no
period for the execution of the conveyance is-agreed
upon, he shall execute the: conveyance within the
prescribed period and alsc deliver all documents of title
relating to the property which may be in his possession
Or power. ’

2, It shall be the duty of the promoter to file with the
Competent Authority; within the prescribed period,,

copy of the conveyance executed by him under subw

section (1).

3. If the promoter fails to execute the conveyance in
favour of the co-opérative scciety formed under Section
i0 or, as the case may be, the company or the '
association of- apartment owners, as provided by sub-
section (1), within the prescribed period, the members-
of such co-operative society or, as the case may be, the
company or the assoclation of apartment owners may,

make an application, in writing, to the concerned .
Competent Authority accompanied by the true copies. of
the registered agreements for sale, executed with the

promoter by each individual member of the society or

.the company or the association, who have purchased

the flats and all other relévant documents {(including the
occupation certificate, if any), for issuing a certlficate
that such society, or as the case may be, company or .
association, is entitled to have an unilateral deemed
conveyance, executed in their favour . and to have it

registered. .
4) ...
(5) ..... * .
26. Section 16 cf MOFA provides that the-provisions

contained therein are in addition to the provisions of the T. P.

Act and shall take eFfect notwithstanding enything to the
' ' ' .13 .



contrary contained in the contract.

Re: question nés,'(i) and (ii}:

{n) What is “flatt? -

21. For proper coﬁsideration of queétions (i) and {(ii) as

afore-referred, it is. of considerable importance to ascertain the

import and meaning of the term “flat®. defined in Section 2(a-1) of -

MOFA. Rather the answer to the ' Qqestions pfésented for
consideration'must squarely or.substahtially depend on whét is

a “flat'. Justice G.P. Singh.in the ‘Priﬂciples'of Stétutory
Interpretation’ {(12th ;dition{ 2010)‘5ay5' " that the.object_of.a
definition of a term is to avoid the necessity.df frequent.
repetitions in describinq all the subject matter to which that

word or exp:ession so defined is, intended to épplyh‘lﬁ.ﬁther

wordé, the definition clauée is . inserted for the.purposelof,
defining particulaf subjeét"matte¥ dealt with_andﬁit helps in
revealing the legislativé.mganing. However;' ‘ the_definitive

clause may itself reguire interpretation. because of ambiguity or

! ‘lack of clarity in its language. -In the ‘Constructicn of Statutes'

by Earl T. Crawfopd (198§ reprint) at.page.362; the Following
statement 1s made: "o the inferpretatioﬁ.dlaﬁse wi;l control, in
the absence of'anyfhing éisé in the act opposing the

interpretatiqn fixed Hy the clause. Nor shoﬁld the interpretation_
clause be. given any widet meaning_than is absolutely_ )
necessary. In other words,.it should be sﬁbjécted to a Strict
construction.” ‘ o

22, _ The definition of term “flat' in MOFA at the time of
its enactment was thisé"flat'.mééns.a separate and'self—

contained set of premises USéd or intended ﬁo be used for
residence, or 6ffice, showfoom or shob or'qqdown (and..

.iACludes a garage), the_ﬁrémisés.fdrming.part of a building. By
Maﬁarashtra Act No..15 of 1971, the defﬁnition _. ., of “flat! go£

amended and the words ‘and includes an apartment’® were

14



inserted after the.word_”buiidiﬁg‘. Thereafter bijaharashtra

Act 36 of 1986, the words or for éarrying on any.induét£y or
business® were inserted’afte&_ﬁhe word ‘godownf and before the
bracketed portion “(and includes a garage)’®.

23. o Before we analyze Section}Z(aﬂl), if we aék.what

the term “flat® means,.épart.from.the statuéorf_defiﬁitién, the
reply must be that though it has no unifofm meéning but in its
natural and ordinary meaning, ‘flat'-is'a self cOntéined set of -
premises structurally_divided and sébérateiy owned for dﬁelling.
Coﬁcise oxford Englisﬂ Dictionary {10th edition, reviéed)
explains “flat® --a set of rooms comﬁrising an-indiﬁidual place of

residence within a larger building.

24. Webster ComprehensiVﬁ Dictionary;_International
edition (Vol. 1) explains “flat'—- 1., a set of rooms on one floor,
for the occupancy of a family; apartment. -~ - 2. . A house

containing such flats,

25, o In Stroud's Judicial Diétionary'(Sth édition[ Vol.'2i, a

reference has been'made to the_obserVations'of.Someryell L.J,
in Murgatroyd v. Tresardén;‘GSIT.L.R;‘GZ and it is stated; the )
natural meaning of Ehe:word:‘flat"is a separate self-contained
dwelling.
26. . In Words'and Phrases, Pérmaneﬁt Edition, {(West
Publishing Company), Vol. 17, while dealing with the tefm “flat!
generally, 1t is stated : : .
"The word ‘flat' has no_técﬁniqal,.iegél meaning, so that
a court can pronounce absdlutely one way or the other.
A-building is a ‘flat? or not, ‘and, where the testimony is
conflicting, the question is one of fact".
27, Advanced Laﬁ Léx;c§ﬁaby'P.-Ramanatha'AiYar (3rd
edition, 2005) explains the term “flat’, in-thé folloﬁihg‘way “in
”the ordinary use of the.ﬁe?m a.flaﬁ.is a self;céntainéd set of

rooms,- structurally divided and separately owned or let from

the rest of a building, which for the most part consists of other

. ) : 15 .
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flats separated in like manner'.
28. © Reverting back to the definition of the term “flat'
under Section 2(a-1), for a “flat'® within the meanieg of this

definition clause, the set of'premises has to be a separate and

self-contained that forms part of the:building which is used or
intended to be used for residence or office, showroom.or shop

or godown or for carrying on industry or business.

Separateness of one premises . .from - another- * premises
physically and also in ese or intended use for'oﬁe of the usee

specified in the defingﬁion eleuse. . | containieg.the necessary
facilities.for self~confained accommodation'ie sine gua non for a

uniﬁ beieg covered by the definit;oﬁ.of “flat! oecurring_in Section

2{a-1) which includes an ‘apartmeﬁt;.~- ) _In_othe; words, it must
be a eeparate unit conforming té the description capable of

being used for one of these purposes-—-namely, residenceL

office, showroom, shop, éodownior fer-ineustrial;or business

purposes. Alte;native uees in SeCtion 2(a-1) do expand_the

ordinerf meaning of the'term ‘f1et‘ But nevérthelese suchf

premisesrthat form part of buiiding must . be seperate'and self-

contained. A set of premises is called self-contained if it has

the following . basic - amenities available:  {a). sanitary;

(b} washing, bathing and (c) other cenﬁeniences'(eooking etc.)

for the use of its oecupant/s alﬁheugh as provided in- the

explanation appended ﬁo SectionvZ(a~1$ such pfovisien may be

common to'two or ﬁore eets ef preeises. - - The nature of.

constructlon and user are. 1mportant featuree of thlS deflnltlon

clause, A unit or accommodatlon to fit in the deflnltlon of “flat®

must meet tw1n—test namely: (i) self contalned test and (11) user

test. The other predomlnant characterlstlc is that it must form

part of a building. Cru01ally, for the relevant premlses to be “flat':
It must be a separate and.self.contained premises; '

. Tt must form part of building;
' 16
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« It mus£ be used br intendea to.be'used for any of

the uses namely--residenca, office,_shéwroom;'

shop, godowQ or for carrying 6niany'industfy or

business. |
29. In.the discussion made abéve, we have not referred
to.the brécketed-portion namely - f(apd‘inciudeé a garage)' so
far. _What is the meaning_and significance of this bracketed
portion? On technicai linguistic basis, the bracketed phrasé can. .
only attach to.ﬁhe word ﬁéeceding it. That may not be happy
gonstruction nor such Eonstruction.by reading bracketed portion
“{and includes a garage)' with the prééeding word “business’
'_appropriately reflects the meaﬁing of the.phrase. Thg scope of
the bracketed ?hpése has.to be seé£ iﬁ the context of the
definition given.to the word Tflat? whiCh:is frue indication of intent
of thé legislature. It_was-suggested by léarned_senior counsel
and counsel for the promdte}s that the bhrase.“and includes a
garage' must bé read with-the_‘set of.premises' and né} with the
user. This does not appear to.bé a co;rect Eeéding of the .
: expression..We are not pérsuﬁded to aécepp such construction. . .
We think that statutbry definition 9f ‘flat' must be'cénstrued
keeping in view the intent'éf.the législéturé.and the context of
the staﬁute and,-seeﬁ thus, the phrase, - “and ihclpdés;a garage'
in the bracket does not bring in,‘garage'.by itselﬁ within.thé
meaning of word ‘flat;. If Stand alone “garage' (or_a'garage by
itsélf)-weré_intended b& thgsleQislatﬁre'to be a'“flat"withih the
meaning of Secgion 2(af1); thatléquld.héve been convehiently
COnﬁéyed by use of the expression “or garage‘ after the word
“busineés' in the same 6rea£h aé preceding uses. ' B " The
bracketed pﬁrase is rathef indicative of the légiélatiﬁétintention
to include a ‘garage' as appurtenant or attqéhmeht-to é flat.
which satisfies the iﬁgrédients offSegtion_E(a—l). ToO ﬁhis_extent
M;. Pravin K. Samdani is right iﬁ his suﬁmission, It is clear to.
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us that stand aloﬁe ‘garage‘ or in Qtﬁer words ‘garage'_as én
independent unit by.itself.is not.é ‘flat“ within the meéning-of
Section 2(é~1) and we aquer_question.(i) iﬁ the ﬁegative.'Tﬁe
judgment of Bombay High dqurt in br. K.R. Agérwal‘Vs;
Balkr;shna3 to.the extent the egpression ‘ox gérage'rhas;been
rééd after the wﬁrd ‘godowﬁ"in para 5 (élaﬁse.é) of the repoft

" does not state the correé#_legal pbsitionrin whét We.have

alfeady said above,
(B) Whether stilt parking space;is_a garage?

30._ _ ’ The neﬁt qpestion is,'whether stilt parking space
a building regulated by MOFA is a.‘gafagé’;_The term ‘garage'_

has not been defined in MOFA and, iheréfofe, we need to first
find out what is the extent and scope'pf that term in.Section
2(a—i). The general tegm ‘éarage' is'%ppropriated in English

from the French language and means ‘kéeping under cdverf or

AIR 1972 Bombay 343 - o

“a place for keeping' of wagons as well as automobiles.

Concise Oxford - f:_ngiiéh Dictiénary. (10th edition,.revised)
explains ‘garage'——.i'a building:for ﬁousiﬁg'a mbfof vehicle or
vehicles., 2 an establishmént_whiéh.Sells fuel or which repairs
.and sells motor vehicles.

’ jl. _ Webster Cbmprehensive Dictionary;_Inﬁérnational
edition (Voi.-l) explains the word_\gérage'—fa building in which
motor wvehicles are stored and Céréd fbr._ |

32, Words and Pﬁrases, Pefﬁanent Edition, (West

'Publishing Company) , ﬁﬁl“_i7, states that “garage' generally is

a sfation in which motéfbars can he shelféréd,-stcped, repaired,
cléaﬁed, and made ready fdr use; it ié also place‘fof_pfivate
storage‘for motorcars; stable'fbr.motbr carés ° |
33. The DCR define tﬁd'expressibné ‘garége—privatef

and ‘garage-public' . in Regulatibns' B 2(47) and 2(48)

in



respectively. Accbrding t§ theée;Regulations,_‘garageupriﬁate'
.means a building or a portion théreaf_designeé and used.for.the B
parking ofrﬁehicles and;‘darage—pﬁblié"meéns_a bﬁilding'br
portion thereof designed”gther'than as a privafe_garage,‘ |
operated fqr géin, designed and/or used for repéiringh Sefvinq,
hiring, selling or storing or_pérking:motorfdrivén §r.othér-
vehicles..In 6ur view, we must give tb £he QOrd.‘garage'
occurring in Section®2{a~1) a méaningfthat.général public.or for
that matter a flat purghaéer of ordinary prudehce.would give to
that word or understand by'that word. Learned senior gounsel

ﬁr. Sunil_Gupta referred to Barnett and Blockl whereih
Atkinson,.J, stated as follows;

"Now what is a garage? HNo ev1dence was given to

suggest or prove that the word "garage" in the trade had
got any special meaning, and it was agreed to take four
dictionary definitions set out in the agreed statement of
facts., The four definitions were these. Trom the

SHORTER OXFORD DICTIONARY: "A building for the

storage or refitting of motor vehicles."™ From .the NEW
CENTURY DICTIONARY : "A building for sheltering,
cleaning -or repairing motor vehicles. To put or keep in

a garage."” From the NEW STANDARD DICTIONARY: -

"A building for stabllng or, storing of motor vehicles of all
kinds." From NUTTAL'S STANDARD DICTIOMNARY. : :
"A sgtorehouse for motor vehicles." Those are four
definitions from leading dictionaries all containing at any
rate one word in common, and. that is "building." As
‘there is no evidence as to how the general public
understand the word ."garage," .I.suppcse’ one is
entitled to use one's own knowledge. I am inclined to
think-that ordinary man in the street does regard a
garage as connoting some sort of a building; how far he
would go I do not know. I do not know:whether he .
would think that there should be a wall all round it, or
whether it would be sufficient 1if there were three sides
walled in and a rocf. I have one in mind where there is

a row of sheds without any protectiocn .in front, which are -
commonly spoken of as. "gardges," but I am doing to

apply here the test suggested by counsel for the
“insured. He said "A garage is a place where one can. -

get reasonable protection and shelter for a car." Can I

say that you are getting reasonable protection and

shelter for a car, 1fithere is nothing to protect the car
" from above if there is no roof of any sort? I think the
ordinary man, as counsel for the insurers suggested,

who took a house with a garage, if he came and found

merely an open shed without any roof, would think he

had been swindled, however high the walls might be. I

cannot think that one is entitled to say that it is adequate
or reasonable protection or shelter if there is no roof:; but
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this is worse than:that, though I agree that the walls are
very good here. Wherever you put a car in this yard, in
addition to there being no, shelter from above, there will
be no shelter on two sides. That seems to me to be

really conclusive." ‘

He, thus, submitted tha£ even a piace-ﬁitﬁ meréiy.a roof ﬁay
.we;l.be a ‘garage'. By‘piéciﬁg reliance on coﬁdition‘No. 2 in
Form V of 1964 Rules, learned senior éounse; subﬁittea'tﬁat
.foi fhe.purposes of MOFA,_éven'an opeh'pﬁrking space'is
'tantémouﬁt tO'é ‘gar@ge;. |

34. - The relevant portion of_condition No. 2, Form V

appended to 1964 Rules reads as undér:

o The Flat Purchaser hereby agrees to purchase
from the Promoter and the Promoter hereby agrees to
sell to the Flat Purchaser one flat No, .......... of the
Type ...+v...... Of carpet area admeasuring .......... sq.

meters (which is 1nclu51ve of the area of balconles) ‘on

.......... floor as shown in the Floor plan thereof hereto
annexed and marked Annexures D/Shop No. ..........-

/covered/open Garage NO. ..itivee.. dn the (..o 00
Building (hereinafter referred to as "the Flat") for the
price of Rs, ....!......including Rs. .......... - being the

proportionate price of the common areas and facilities
appurtenant to the premises, the nature extent and
description of the common/limited common areas and
‘facilities/limited common areas and facilitiss which are
more particularly described in ‘the Second: Schedule
hereunder writtén. The:Flat Purchasers hereby agrees

to pay to that Promoter balance  amount of purchase

price of Rs. ..,..... s (RUPEES v i e e s e e
having been pdaid to the Promoter on or before the
execution of his agreement ih_the following manner."

35. | We do not perceive any force in:the.argumgnt that
épén parking épace tantamounts'to a_{éarage' within thé_ |
meaning of Section 2(a-1) read with dondition No. 2 Form V of
1964 Rules Can ar person buying a"flét for residencé.df‘one of
the uses mentloned in Sectlon 2(a 1} really thlnk that open to
the sky or open space. for ‘parking motor vehicles is a garage?

. We do ﬁot think so.HThe.woxﬁ ‘qérage; ma& not_have unifbrm.
ébnnotation but definitel? every.épacé.for'parking motoxr
véhicles is not a garage; A roofless exectiqn could nét be

described a garage.- -What is_contempléted"by-a_‘garage'.in
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Section 2{a-1} is a.place'havihg a”roof and walls on three'sides.
It does not 1nclude an unenclosed or uncovered parklng space.

Tt is true that in condition No. 2, Porm v the words
‘covered/open:garagef heve been used but, in our v1ew,'the'

word ‘operrI used in the Model Form \Y canhor'override-the-true
meaning of term “garage' in Secrioh'Qkajl). As a matter of fact,
nose of the provisions j . -of MbFA.regerds open garage'
connoting ‘flat' or an appurtenant/attachment tora flat. We do
not think undue 1mportance should be given to word ‘open’.

which has loodsely been used in condition No. 2, Form V. The

true meaning of the. term “garage" in SectiOn 2(a-1), we think, is
eot affected by a Model Form_v'appended to the 1964 Rules,

36. The question-then.is as to whether-fhe stilted
portion or stilt area of a buildihé is:a gerage under MOFA. A
stilt area is a space above the éround and beloﬁ the first_floor
having columns that supporf.the firstffloor'and the building. It
may be usable as a parkrng space but we do not think_thaf for

the purposes of MOTFA, such'portion could be treated as

garage,.It was argued”that'the rest'sccepted'by'Atkinson; J. in
Barnett & Blocklithat a garage is a place where one can get |
reasonable protectlom and shelter for a car—--is satlsfled by stilt
car parking space and such space isha;garade. We are unable .
to agree.’ The test accepted by Atkinson,.J..in Barnetr.and

: Blockl also does not support thls argument ' Even.as per that
test a place hav1ng roof but offerlng no shelter or protection on
two sides cannot he a garage; 'f_ ' hIt is worth repestihg whaf
Atkinson,J. said, “....T am inclined ro:thihkcthat the:ordinary man
.in.the street does regard.a garageras.connoting'some-SOrtiof
building: how far he'ﬁoulq go T dolnor know.. I do_hot khow
_whether he would think that there shoL_lld be-a wall all round it,
or;whether it would.be sufficieﬁt if rhere were three'sioes_walléd

in and a roof, I have one in mind where there is row of sheds



without any protection in front, wbich-aré cbmmonly spoken of
as "garages".' .Atkinson,J; aéplied:the test of “reasonable
protection and shelter for car' as Qas suggested by the counsel
for the insurer while cqngtruing the ﬁerm “garage’® iﬁ a.policy Q£
insurance. For the purpoééé-of‘MOFA, énd particﬁlarly Section
Z(a—l) the term garage' must be con81dered as would be
understood by a flat purchaser and . such person would

contemplate garage which hasla roof and wall on threéfsides.

Qur answer to questibn No. {ii} is, therefére, no..

Re: question no. (iii) Wﬁether stilt.ﬁarking spaces are

part of ‘common areas and facilities'? .

37. Thé High Court has held‘thét tﬁe‘stilt car parking .
spaces are part of the common ameﬂitiés..ls the High:Court

right in its view? MOFR does not défihé nor it expiains
‘common areas and faqilitigé'.though the said phrase is ﬁsed at
various places in that Act. Mr. Prévih K. Samdani, learned
senior counsei'for Mahara;hﬁra Chaﬁbe:.of.Hoﬁsing indu$try
‘supmitted.that following could bé terﬁed as part of the .,
~Comm0n.areas':_' . o .

- 15% Recreation Ground. (RG) Area;

- Recreational fac111t1es and/or club house on above
) RG Areas; :
- Society Offlce, :
- Security guards cabin;
Common passage/lobbles,
. Stair case;
L Lift;
. Terraces over the roof of the bulldlng,
. -Landings on each floor;
. Columns and beéams of the building .

. . .Playgrounds, if any.

According to him, the_foliOWihg could be part of ‘Limited_

Common Areas': .
- ' Separate 1ift attached to a partlcular flat and/or
certain number of flats:
. Terrace attached to a flat; _ e
. . Servants toilet on each floor, meant for the user
' of the flats on. that particular floor;
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The aforesaid list as suggested by the learned senior counsel,
in our opinion, is not exhaustlve. It may not be out of place to
refer to Section 3(f) of MAOA which deflnes T conmon areas_

and facilities® as follows:

"3(f) "common areas and facilities", unless
ctherwise provided in the Declaratlon or" lawful,
amendments, thereto means—-

{1). the land on which the building is located;

(2) the foundations,:columns, girders;_beaﬁs,
supports, main walls, roofs, halls, corridors, lobhies,
stairs, stair-ways, fire-escapes and entrances-and exits

of t he buildings;-

{3) the. basements,. cellars, yards,‘gardens}
parking areas and storage spaces; B o

(ay the premises for the lodging of- janitors or
persons employed for thée management of the property;

{(5). installations of central serviceés, such as
power, light, gas, hot and cold water, heating, _
refrigeration, air conditioning and incinerating;

{(6) the elevators, tanks, pumps, motors, fans,
compressors, ducts and in general all-apparatus and
installations existing for common use;

(7). such comﬁunity and commercial facilities
as may be prov1ded for 1n the Declaratlon, and

(8) all other parts of the property necessary or
convenient to its existence, maintenance and safety, or
normally in common use;" : o :

It is true that 1nterpretat10n.clause or legrslatlve deflnltlon in a
particular statute is meant for the purposes of that statute only

. dnd such leglslat;ve defln;tlon should not control_other statutes
but the parts of the ﬁroperty.stated ln elausea {2), (3) and té) of
Section 3(f) as part of.:common'areas:and.facllities"fOr the
purposes of MACA are what 1s generally understood by +he

expression “common areas and facilities'. This is fortlfled by the
taet that the'areas whlch_accordihg tb the learned senior

‘counsel -could be termed ae"commonlaréas".in a'building

regulated by MOFA are Substantially iacluded in aforenoticed

clauses of Section 3(f) of MAOA. Looking to the scheme and
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object of MOFA, and there béing ﬁo indiéétion to tHé_cQﬁtrary;
. we find no justifiable reason to exclﬁde parking areas (open to
the sky or:stilted portion} from' the purview of “common areas

and facilities' under MOFAn  - |

3a, It was aréued that;uhder &OFA it is for tﬁe proﬁoter'
to prescribe and défine_at fhe outset” the ‘cﬁmmon areas' and
unless it is so dohé bY'the'promoter,:the parking area cénhot be
termed as part of ‘cémmon'aréasl. . .We.ére qﬁite ﬁnable to
accepf this subnission. Can.a promote? take commoﬁ_paésage/
lobbies or say stair case 6r RG area out of purview qf T common
areas and facilities' by not prescribing.dr defining the same in
- the !common.areas'? ‘ If the anéwer to this questioh is in
negative,'which it has'to'bé, this aréumeﬁt mus£ fail. It was also
submitted that by treatihg Qpen/stﬁltfpapking space és bart of
‘common afeas", eéery flat ﬁurchasér will have to bear
proporticnate cost for the saﬁe although'he may not be
interested in such parking space at all. We do‘not think such’
conéideration is relevant f6r fhe conéidgration'of.term,‘common
aréas and faciiiﬁies‘ ih MOFA. IL is ﬁot neéeséary tﬁat’éil flat
purchasers must éctUally.usé 'common é£§as_éhd.facilitiesf'in

its entirety. The.relevanﬁ tesf.is'whéfher'sﬁch part of the
building is normally-in.comﬁon use‘_Then it waS'subﬁitted that .
_if a parking space. is sol& to é flat'purcﬁéser,.it'is.to the
exclusion of other flai'purchaéers and;'thereforé, logically also it
cannot be part of ‘coﬁmon_areas'._This'submission is founded
.on assumptidn fhat parkiné sﬁace'(opeh/coveredf is a ‘gafage'_

énd sellabie aloné with the flat.:ﬁe‘havé, however, held iﬁnour
discussion above that open to'the'skyfparking.area'ér stilﬁed
portion usable'as.parking_ébaée ié ﬁot ‘garage" within the
‘meaning of Section 2(5—1}‘aﬁd,ftherefbfé, not sélléble |
* independently as a f1a£ pr'élohg with“a‘flafg As a mat?éfzéf fact,

inscfar as the promoter iS'COncerned,:he-is not put to any
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prejudice financially by tfeating open parking spade/stilt parking
space as part of * common areas’ sincé'he is entitled to charge
price for thé COmmMon areas and.facilities from each_flat
purchaser in proportion tq the éarpet area of the flét. MOFA-
mandétes the promoter'tq describe: | | “common areas and
facilities' in the_advergisémeﬁt a% well as the ‘agieement' with
tge flat purchasér and ﬁhe promofef is also required Eo.indicate
. the price of the flat including the prbpoftionate price of the
‘common areas gnd facilities®. If a prométer doeé ﬁof fully
disclose the common éreas and fécilities he does‘SO at his own
peril. Stilt parkinq spéces would not cease to-be part of
common areas and facilities merely because the promoter has

not described-the-same as-such.in the adfertiéement and'.
agreement with the flat purchaser. . Although there is some
merit in the conténtioﬁ of fhe appeilant.that High Court erred in
placing reliance on the two aspecté;hﬁamely, that the area of
Stilt parking space'is notlincludéd_in the FSI and such area 1s
not assessable to the corpoiation taxes - . in reachinq the
conclusion thaﬁ stilt parkiﬁg sbace is_part of ‘common areas' but
iﬂ éup view even if theseltwo aspectsfare egcluded, iﬁ what we
have diséﬁssed above stilt §arking spéce/open péfkingfspéce

of a building regulated_by.MOFA'is'nothing_buf-é part éf

‘common areas’ and,_accordingiy, we answef QQestion_ﬁo. {1idi)
in.the éffirﬁative.

Re: guestion no. (iv) what are the rights of a promoter
vis-&-vis soclety. in respect of stilt parking spaces?

39. - . We have now éomé to‘the lést quésfion namely;—
what are the rights of.a_promotef vis-a-vis socliety (of flat
purchaseré) in respect of.?tilt.parking space/s; It was drguéd
that the:right of the promoter to dispose of the Stilf parking
space.is a matter fallinglwithin the domain of:the promotgr;s
éontraétual, legal and‘fundamental riéht and:such right is not

affected. This atgument'is founded on the prémise, firstly, that_
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stilt parking space is a ‘f_lat.I by itself within the meaning of
Section 2(a-1) and in the élternafive:that-it is not part of
‘common areas'. But we have alfeédy held that “stilt parking

space”’ is_not covered by the term fgaiageﬂ_much'less a:‘flat'

and that iﬁ is part of_:qoﬁﬁon_aréas'} As a.neégésary corollary

to the answers-given.by”ué'to guestion-nos. (i)'ﬁo (iii), it must be
.held that stilt parking'spaée/s bein§.part éf ‘common-areaé' of

the building developed by the ?romoter,-thé only right that the
.prpmoter has, 1s to pharge ﬁhe cost tﬁereof in prépoftion to the
carpet area of the flat'froﬁ each flat puréhaseri Such.stilt_
parking space being ne}thgr ‘flat'-unaer Section 2(5—1).nor
‘garage' within the'meaniﬁg of_that'provision is not éellable at
all.

40. MOFA was enééted by the Maharashtﬁa LegiSlatu:e

as it was found that.builders/deVelopérs/promoters were

indulging in malpractices;in the sale and tranéfér df-fléts and the
flat purchasérs were being exp}oited._The effect of MOFA may

be summarized as follbws.’ : Fiist, every promdtér who
constructs or intends tb_cghstruct bIOCk_df.bﬁilding of flats in the
area to which MOFA applies has to Stfictly éahere-to the |
provisions contained theréin;_i.é.} inter'alia;'hé_ﬁaé‘tp.make.full
and true disclosure ;f.the'hatu;é-of'his ﬁitle to the land én
.which the flaté are constructed and also‘make disclosure. in
respect of the extent gf thé'carpet'éréa_of tné:flat and the
nature, eéxtent and descfiptioﬁ-of tﬁé.commoh areasiaﬁq.'

facilities ﬁhen ﬁhe flats are advgrtiséd'for sale. Secondly, the
particulars which'are éetioutfin;Secﬁicn‘4(1A)_(a)_(i} to {x) have
to be incorporatéd in the'égréémeﬁt ﬁith thé-flathpqrchaéer.
Thirdly, the promoter has to'épply té.the Régiétrar for.
registration of the_ofgaﬁizatibn (co—bpe;ativé.Society Orl 

company oOr conééminium) as soonraé miﬁimuﬁ nﬁmbér of ,‘

persons required to form such organization Have taken flats. As
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regards unsold flats, the promoter has to'joiu sucﬁ organization
although his rlght to dispose of unsold flats remains unaffected.
Fourthly,- and more 1mportantly, the promoter has to take all
necessary steps to complete his tltle and convey to the
organization his right,- tltle and interest in the land and building "
and‘execute all relevant documents accordlngly ‘It was argued

by Mr. Tanmava Mehta, learned counsel for. the promoter ‘that

in view of the provisions of MOFA,-Sectlon 6 ‘of T.P.:Act'and
Article 300A of the Constitution, the right of the-promoter to
transfer parking_spaces is not at all-restrictedr Relyiug upon the
decisions of this Court ln lCICI Bank Ltd. v.'SIDCO‘Leathers

Ltd. & Ors..4, Karnataka_state Fiuancial Corporation.v. N.
Narasimahaiah & Ors.5 and Bhikhubhaivvlthlabhai'Patel &lOrs.,

v. State of Gujarat'& Anr.ﬁ;ﬂhe'submitted that the provieions
contained in MOFA must;be-constnUed strlctly_aud there 15 no
provision either exprees or by.neoessary implication in MOFA
restricting the sale of stilt or open parking3spaces. Mr. Sunil

.Gupta also argued that promoter continues'to“have contractual,

4 R R ' .
-{2006) 10 8CC 452 ’ : )
5 .
(2008) 5 8CC 176
c _

(2008) 4 5CC 144.
legal and fundamental rigbt.to dispose of-the stilt/open_parking n
© space in the manner in which he propoees and his consumers
aecept. | We think thlS argument does not bear detalled
.examlnatlon; Sufflce it ‘to say thaL if the argument of learned
"senior counsel and counsel for promoter is accepted, the
mischief mithfwhich MOFA is obviéusly intended to deal with
would remain unabated and.flat.purohaeers would continue to
be exp101ted 1nd1recrly by the promoters. ) - In. our oplnlon,

MOFA does restrlct the rlghts of the promoter in the block or

building constructed for flats or.to be constructed for flats_to



ﬁhich that Act applies; The_prsmoter;has no rigﬁt tc seil.any
portion of such building_which is not ‘flat® within the:meaning_of
Section 2(a-1) and the antirs land an buildinq ﬁas to be

conveyed to the organisation;.ths cnly right-remainsfwithcthe
promoter is to sell unsold flats._ :.' It is; thus, clear that ‘the
‘promoter has' no right to seil _stllt.parklng spaces' as: these are
neither “flat'. nor appurteﬁant or attachment to a ‘flat'.

4L, ' In view of the above, 1t 1s not at all necessary to deal
with the factual subm1951ons advanced by Mr Tanmaya_Mshta.

‘Hav1ng regard to the answer'to.question no- (iﬁi; the flndlng of

the ngh Court that- undertaklngs are nelther blndlng on the flat

purchasers hor the soc1ety also warrants no. 1nterference

42, ‘ These appeals,‘accordlngly, fail and are dismissed
with no order as to costs. : R

-.-_---;; ------ ooc..-..;.--l-.'...J
. “(A. K. Patnalk)

New Delhi. :

August 31, 2010.
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